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By Telesphor Magobe

L
aSt week, we briefly looked at the offence of 
theft, which I may say is the most committed of-
fence in the community. Section 258 of the Pe-
nal Code (r.e. 2022) provides for the definition 

of theft. Subsection (1) states: “a person who fraudulently 
and without claim of right takes anything capable of be-
ing stolen, or fraudulently converts to the use of any per-
son other than the general or special owner thereof any-
thing capable of being stolen, steals that thing.” 

We also saw that by virtue of section 265 general pun-
ishment for theft is imprisonment for seven years. We 
also said that the Penal Code (r.e. 2022) does not provide 
an alternative punishment (for instance, a fine). So, it is 
good to take note of this.

today, I invite you to briefly look at Nyerere and the 
rule of law. as we mark Nyerere Day, which is celebrated 
each year on October 14, let us recall Nyerere’s contribu-
tion to the respect for the rule of law and the solid foun-
dations he laid for us. 

Mwalimu Julius Nyerere (april 13, 1922-October 14, 
1999) led tanganyika to independence on December 9, 
1961 and was the first President of the united republic 
of tanzania from October 29, 1964 to November 5, 1985 
when he retired (ng’atuka as he put it). 

Nyerere Day: Reflection on constitutionalism and the rule of law
He is the founder (father) of the Nation and renowned 

for being a charismatic leader who unlike many african 
leaders, neither abused power nor mismanaged public 
resources nor amassed wealth for himself or his family. 
He strove for a strongly defined work ethic, ethical lead-
ership, lived a simple lifestyle throughout his life and was 
among the few non-corrupt leaders not only in africa, but 
also across the world. He was also a staunch supporter of 
human rights, human dignity and equality of all human 
beings.  

In fact, he is remembered for many good things, but 
today I would like to reflect on Nyerere and the rule of 
law. the Constitution is the supreme law of the land from 
which all other laws flow. any law which violates any pro-
vision of the Constitution shall be void [article 64(5)]. By 
virtue of article 8(1) of the Constitution of the united re-
public of tanzania, 1977 (as amended until 2005) -

“(a) sovereignty resides in the people and it is from the 
people that the government through this Constitution 
shall derive all its power and authority; (b) the primary 
objective of the government shall be the welfare of the 
people; (c) the government shall be accountable to the 
people and (d) the people shall participate in the affairs 
of their government in accordance with the provisions of 
this Constitution.”

these provisions show that any government authority 
is subject to and not above the Constitution. Instead, ar-
ticle 13(1) states: “all persons are equal before the law and 
are entitled, without any discrimination, to protection 
and equality before the law.” that is, before the laws of 
tanzania apply to “all persons” equally: leaders and non-
leaders alike are equal before the law.

Prof robert Stein (2008) in an article entitled “rule of 
Law: What Does it Mean?” says the following four univer-
sal principles comprise the rule of law: “(1) the govern-
ment and its officials and agents are accountable under 
the law; (2) the laws are clear, publicised, stable and fair, 
and protect fundamental rights, including the security of 
persons and property; (3) the process by which the laws 
are enacted, administered and enforced is accessible, 
fair and efficient; and (4) the laws are upheld, and ac-
cess to justice is provided, by competent, independent, 
and ethical law enforcement officials, attorneys or repre-
sentatives, and judges, who are of sufficient number, have 
adequate resources, and reflect the makeup of the com-
munities they serve.”

Wade & forsyth (2000) in their book “administrative 
Law (eighth edition)” highlight some principles of the 
rule of law, but here I will mention four of them. they 
are: ((1) every act of government which affects the legal 
rights, duties or liberties of any person, must be shown to 
have a strictly legal pedigree. (2) the government should 

Constitution gives to the President and 
it is possible to abuse it for any reason 
and at any time. He also said “In order 
to develop we need four things: land, 
people, good leadership and clean poli-
tics.”    

He is also renowned for his contribu-
tion to land law reforms on a person’s 
right to compensation for a piece of 
land he or she has developed. from 
this we get what is called “Nyerere’s 
doctrine of land value” (see rwegasi-
ra, 2012, p. 68). In ujamaa: essays on 
Socialism (p. 50), he says: “Land is the 
basis of human life and all tanzanians 
should use it as a valuable investment 
for future development. Because land 
belongs to the nation, the government 
has to see to it that it is used for the ben-
efit of the whole nation and not for the 
benefit of one individual or just a few 
people.”  

Nyerere and the rule of law is a good 
reflection because many african lead-
ers do not live up to leadership stand-
ards. they may trample on the laws they 
have assented to themselves, amend 
or repeal them at will if they find that 
those laws no longer protect their inter-
ests. although they all take an oath to 
serve their people after being sworn in 
power it is the people who start serving 
them. they are held by their people to 
be above their national Constitutions 
and acts of Parliament.

Mwalimu differentiated himself from 
other african leaders by adhering to 
the Constitution and ordinary laws and 
by living a simple lifestyle. He is an ex-
ample to be emulated by african lead-
ers especially those who tend to cling 
to power because they don’t trust other 
people can lead after them. Happy Ny-
erere Day.

Today’s proverb: “Make every bar-
gain clear and plain, that none may 
afterwards complain.”
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conduct its affairs within a framework of recognised rules and principles 
which restrict discretionary power. (3) an essential part of the rule of law 
is a system of rules for preventing the abuse of discretionary power. (4) all 
public authorities should be subject to normal legal duties and liabilities 
which are not inconsistent with their governmental functions.

all these principles constitute what we call the rule of law, which Justice 
James Mwalusanya as quoted in Kijo-Bisimba & Maina Peter (2005) says it 
“means more than acting in accordance with the law. [It] must also mean 
fairness of the government. the rule of law is opposed to the rule of arbi-
trary power...therefore, if by the rule of law all it means is that the govern-
ment will operate in accordance with the ‘law’, then the doctrine of rule 
of law becomes a betrayal of the individual if the laws themselves are not 
fair, but oppressive and degrading.”

Mwalimu on various occasions expressed his respect for and protection 
of the Constitution he dearly respected. In one of his speeches he says 
“a person who is elected President must first take an oath to protect the 
Constitution and will be judged by his or her protection or non-protection 
of it.” 

He said this because he was aware of the wide discretionary power the 


